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Court Of Appeals Overrules Prior Cases Holding ThatParties Stipulating To

Altered Damages Do Not Forfeit The Right To AppeaDn Liability
Adamsv. Genie Industries, Inc., 14 NY3d 535 (2010)

This was a strict products liability case where pheantiff fell from a personnel
lift that was alleged to be defective. The juryrid the defendant liable an
awarded damages. The court granted the plaintifé§on for additur, ordering &
new trial on the issue of past and future pain suffering damages. Instead d
the new trial, the defendant agreed to increaseatherd of damages. Thg¢
defendant appealed based solely on liability.

Before the Court of Appeals could address the isgulébility, it had to first
determine whether the defendant had a right toapple is a long standing rulg
that parties who agree to a modification of damagean alternative to a new trig
may not appeal because it is not an aggrieved.party

The court overruled its prior decision Batavia Turf Farms v. County of
Genesee, 91 NY2d 906 (1998) where it dismissed an appe#lihg that a party
that stipulates to a reduction in damages in liea new trial forfeits all further
review of other issues. The holding Adams held that “[i]t is unfair to bar a
party from raising legitimate appellate issues $ynfyecause that party has mag
an unrelated agreement on the amount of damagé® "court went further to say
that the rule irBatavia could operate as a trap. As such, the courtméted that
a party who agrees to a modification of damageausof a new trial may no
appeal on damages, but may appeal based on tieeokability.

Insured Required To Defend Injury Action Without Regard To Actual Fault
Regal Const. Corp. v. National Union Fire Ins. Co of Pittsburgh, PA, 15 NY3d 34 (2010)

In this case the Court of Appeals had to addressigbue of whether an insurer was obligated tondefend indemnify an
additional insured for potential liability arisiroyit of operations of the primary insured.

In this case, URS Corporation hired Regal Conswncis general contractor for a renovation pragedikers Island. Regal wa
required to obtain general liability insurance thamed URS as an additional insured. The poliay Regal obtained covere
the additional insured “only with respect to lidttyilarising out of [Regal’'s] ongoing operations feemed for [URS].” During

the project, Regal's project manager was walkimgugh the facility with Regal’'s superintendent armdemployee of Regal'g
demolition subcontractor explaining to them whalisvaeeded to be demolished. The area where tleeg walking consisted of
temporary sheets of plywood spread over the skeal joists. The project manager stepped off ef plywood and onto a steq
floor joist where he slipped and injured his badihe project manager claimed that URS had justtedithe floor joist which

was the cause of the accident.

Regal commenced a declaratory judgment action aghiRS seeking a declaration that URS was notleahtio coverage as aj
additional insured.

The Court stated that an “insurer’s duty to defgadnsured is exceedingly broad” and an insureshigated to defend claimg
when a complaint’s allegations potentially fall kit the protection of the policy. This appliesbmth additional insureds an
named insureds.

The phrase “arising out of” in an additional ingiidause means “originating from, incident to, aving connection with.”
There must be some causal connection betweenjtivg and the risk for which coverage is providéthe inquiry “is not on the
precise cause of the accident but the generalaafithe operation in the course of which the injwas sustained.”

The Court of Appeals distinguished this case fromissue inNorth Construction Co., Inc. v. Admiral Ins. Co., 10 NY3d 411
(2008). InWorth, the court held that because the subcontractorcaagletely removed from the premises at the tifthe
incident, the injury did not arise out of the opimas of the subcontractor. The subcontractohat tase, who was hired t
install a staircase, was required to obtain insteand name the general contractor as an addifiesialed. The subcontracto
installed the staircase and once they completedhttallation, vacated the premises. At that pamdther subcontractor bega
work in that vicinity and an employee fell on theeproofing that was installed by yet another suit@ztor. The court held tha
the staircase was merely the location of the aotideit held no connection between the accidentlaadvork.

The Court of Appeals ultimately held that there wadefinitive connection between the accident aedaRs work being that the
project manager was giving instruction regardin@wiork needed to be performed. Therefore, thetartermined that URS
was entitled to a defense and indemnification.
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Summary Judgment Was Granted In Favor Of Worker In Scaffold-Law Claim
Because Worker Was Not Told Where Safety Devices WeOr That He Must Use

In this case, the plaintiff, an ironworker, wasigsed to remove a section of metal deckifg
from the second floor of a building owned by théeddant. The plaintiff was partnered with
another man and both were under the direction efftieman. While the plaintiff was
cutting the metal with a two-handed saw, its blggemed, propelling him forward through
an uncovered opening. The plaintiff landed onraperary floor situated between the firgt
and second floors, sustaining injuries.

During depositions, the assistant project managstified that safety equipment was
available for use at the project site, but coultlsay whether any equipment was in the afea

instructions were given to the ironworkers.

claim.

éF ; e ‘ the defendant claims were readily available.

where the plaintiff fell. He also testified thdtete was a “standing order” that all th
ironworkers should have a harness on. But, adaéin,could not state whether theg

Plaintiff filed a motion for partial summary judgmteon the Labor Law Section 240(1

The Court of Appeals held that summary judgmentighbe granted in favor of the plaintif
because there was no evidence that the plaintdfvkwhere to find the safety devices th
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Deny Coverage

Exclusion Language Related To Automobile Accident8llows Insurance Company To

DMP Contractina Corp. v. Essex Insurance Company. 2010 WL 3543347 (201

In DMP Contracting Corp. v. Essex Insurance Company, 2010 WL 3543347 (1st Dep
2010), the Supreme Court denied plaintiff's motifmn summary judgment, stating thg
defendant was not obligated to defend plaintififglerlying personal injury action. Plaintif]
appealed the ruling to the Appellate Division. Tingdent arose from an underlying slip an
fall action against a property owner. A residetppgd and injured herself while trying t
enter a vehicle. The resident sued for negligetiaéng the property owner allowed th
parking lot to remain in an uneven, snowy and mydition. The property owner filed a thir
party complaint against plaintiff, an excavationnttactor. The property owner sough
indemnification from the insured plaintiff, who ledl to add property owner as an addition
insured on plaintiff's commercial general liabilpplicy (CGL) with defendant.

Defendant denied coverage on the grounds that@leflicy excluded coverage for “sno
removal and for any personal injuries arising duhe use of ‘any auto,’ whether owned b
the insured or not . . . .” The Appellate Divisidfirst Department stated that “any . .
exclusion . . . from policy coverage must be specihd clear in order to be enforced”, ar
“an ambiguity in an exclusionary clause must bestored most strongly against th
insurer.” The Appellate Division further stated ttithe test for ambiguity is “whether th
language of the insurance contract is ‘susceptibte/o reasonable interpretations.”

Applying these principles, the Appellate Divisioatérmined that defendant had no duty
defend because the policy's unambiguous “auto eiaftl bars “even the potential fo
coverage of the underlying claim.” The plain megniof the language focused on th
connection between a vehicle and the injury notvbeh a vehicle and the insured. TH
Appellate Division further pointed out that becapssntiff conceded the accident arose of
of the use of a vehicle, a fair reading of the laage by the plaintiff would have place|
plaintiff on notice that coverage was not applieatol the use of “any auto.”
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Tandoi v. Clarke, 2010 WL 2773531 (2010)

Plaintiff's Use Of Exacerbation Language Not Suffient To Justify “Serious Injury”

In Tandoi v. Clarke, 2010 WL 2773531 (3rd Dept. 2010), the Plaintifed a motion for
summary judgment on the issue that plaintiff seffieserious injury. The Supreme Court denigd
Plaintiff's motion on the grounds that plaintiff ddinot suffer serious injury under th
“significant limitation of use” category within theneaning of Insurance Law § 5102(d).
Plaintiff's injuries were caused when Plaintiff wattuck from behind by a car driven by
defendant. Plaintiff appealed, contending that3bpreme Court erred in denying her motion.
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The Third Department affirmed the decision. The @lfgie Division stated that althoug
Plaintiff succeeded in establishing a prima fadieveing that she sustained a serious injy
through the diagnosis of her treating physiatrig aeurosurgeon, which stated she suffe
from a disc herniation and was the permanent arettdiesult of the motor vehicle accider
defendant offered testimony from an expert orthagiedho stated that plaintiff suffered fron
disc degeneration. The Appellate Division determlitleat since none of Plaintiff's expert
diagnosed her with the aggravation of a preexistiogdition. The proof presented wg
exclusively from defendant's expert, who statedt taay limitation to Plaintiff was “not
significant.” The Appellate Division affirmed theedsion by the Supreme Court in denyir|
Plaintiff's motion for summary judgment becausedieéendant raised a triable issue of fact.
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Antisubrogation Rule Bars Umbrella Insurer’s Claim For Indemnification
Ohio Casualty Insurance Company v. Transcontinental Insurance Company, 372 FedAppx 107 (2010)

In Ohio Casualty Insurance Company v. Transcontinental Insurance Company,
372 Fed.Appx. 107 (2nd Cir. 2010), the U.S. Codridppeals for the Second
Circuit addressed the issue of whether an umbnetiicy insurer can seel
indemnification from a general liability insurerdeal on various policies issued |
the parties. The Plaintiff appealed a motion fammary judgment granted t
defendant. The district court held that the antisghtion doctrine barred
plaintiff's indemnification claim. The plaintiff gued that it should be indemnifie
for money plaintiff contributed to the settlemeiitaowrongful death lawsuit. The
incident arose when the survivor of an employeeudht an action seeking
damages for wrongful death. An employee of thenedsustained bodily injurieg
that led to death while working on a constructida.sThe insured’s claim was ng
brought under Workers Compensation Law.

The issue before the court was whether the pléisitimbrella policy insured employer for liabilifgr risk of death of the
victim. In New York, the subrogation rule entitlas insurer to “step in the shoes” of the insuredeiek indemnification
from a third party whose wrongdoing has causedssa for which the insurer is bound to reimburse. Nee York Court
of Appeals has made it clear that “an insurer, h@rehas no right of subrogation against its owsuied from a claim
arising from the risk for which the insured was @@d.” The court pointed out that the languagdamff's policy stated
the coverage was applicable to employees who warsubject to the New York Workers Compensation Lalke Court
of Appeals further reiterated that “insurers ard@ permitted to limit their coverage for workers’ mpensation or
employers’ liability,” and that “New York law doeasot distinguish, for purposes of the antisubrogatiole, between

claim was not brought under the Workers Compensataw, plaintiff's umbrella policy did not excludmverage for the|
insured’s liability and plaintiff was not entitled indemnification.

subrogation claims brought directly against an ieduand claims brought against a common insur&hls, because the
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Son And Daughter-In-Law Living In Household Of Named Insured Were Included In

Insured’s Uninsured Motorist Coverage
In the Matter of Allstate Insurance Company v. Ban, 2010 WL 3910595 (2010)

In the Matter of Allstate Insurance Company v. Ban, 2010 WL 3910595 (2nd
Dept. 2010), the New York State Appellate Divisi®@econd Departmen
addressed the issue of whether an insured’s soml@anghter-in-law were insureg
persons under the insured’s automobile liabilityuirance policy. In a proceedin
to permanently stay arbitration of a claim for wired motorist benefits, thq
Supreme Court determined that on the date of thgsuaccident, both the so
and daughter-in-law were residents of the insurbdissehold.

The Appellate Division, Second Department affirntied decision. The Appellatq
Division stated that “the claimants were insuredspes under the uninsure
motorist endorsement of the subject automobileiliigbinsurance policy.” The
insurer's argument was premised on the fact thegr pgo the accident, the
claimants purchased a separate home which thepdeteto move into afte
extensive renovations. Furthermore, insurer argbaticlaimants listed their ne
home as their address. The Supreme Court deterntireédhese facts were ng
dispositive of the issue, adding that the claimdrad been living in the insured’s
home for at least seven years prior to the accid€he Appellate Division
affirmed, determining that the claimants “actuathgided in the [named insured’s
household with some degree of permanence and kétintention to remain for al
indefinite period of time.”

Camp Cannot Assert Assumption Of Risk Against InfanWho Slid Down Banister
Trupia v. Lake George Central School District, 14 NY3d 392 (2010)

Plaintiff, in this case, was an eleven year old Wy slid down the banister at camp and seriougiyéd himself. The plaintiff, through
his parents, sued the camp for negligent supervisio

Assumption of risk at one point was an absolutefbarecovery. The New York State Legislature, buer, abolished contributory
negligence and assumption of risk as absolute defeand provided that “in any action to recoveraiges for personal injury, injury tg
property, or wrongful death, the culpable condutitatable to the claimant or to the decedentluiding contributory negligence an
assumption of risk, shall not bar recovery.” Cimttory negligence and assumption of the risk, h@remay be applied when assessi
damages owed to a claimant.

The Court of Appeals went on to say that allowihg tlefense of assumption of risk as a bar for mgowould leave little to an
educational institution’s duty to supervise. Adifigally, the Court held that children act impuldwevhich is part of being a child, an
therefore cannot be deemed to have assumed tlee fiskd not hold, however, that children could/ereassume the risk of activitieg
such as athletics, in which they freely and knowirengage. Ultimately, the court denied defendantquest to amend the answer

The defendant moved the trial court seeking to ahibe answer to include assumption of risk. Thed tourt granted this amended.
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include the affirmative defense of umnotion of risk




